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Cherry Valley Reservoirs as are re-
quired to accomplish the flood-control 
objectives of the regulations of this 
section. 

(l) The City shall keep the District 
Engineer, Corps of Engineers, in charge 
of the locality, and the Districts cur-
rently advised of reservoir releases, 
reservoir storages, basic operating cri-
teria which affect the schedule of oper-
ations, and such other operating data 
as the District Engineer, Corps of Engi-
neers, may request for Hetch Hetchy, 
Eleanor, and Cherry Valley Reservoirs. 

(m) The Districts shall keep the Dis-
trict Engineer, Corps of Engineers, in 
charge of the locality, and the City 
currently advised of reservoir releases, 
reservoir storages, basic operating cri-
teria which affect the schedule of oper-
ations, and such other operating data 
as the District Engineer, Corps of Engi-
neers, may request for Don Pedro Res-
ervoir. 

(n) The flood-control regulations of 
this section are subject to temporary 
modification by the District Engineer, 
Corps of Engineers, if found necessary 
in time of flood emergency. Request for 
and action on such modifications may 
be made by any available means of 
communication, and such action shall 
be confirmed in writing under date of 
same day to the operating agency for 
the reservoir affected. 

[21 FR 2682, Apr. 26, 1956] 
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90TH CONGRESS, S. 3710, AUGUST 13, 1968 

AUTHORITY: 5 U.S.C. 301; 33 U.S.C. 1; 10 
U.S.C. 3012. 

SOURCE: 33 FR 18670, Dec. 18, 1968, unless 
otherwise noted. 

§ 209.50 Mississippi River Commission: 
Public observation of Commission 
meetings. 

(a) Purpose. (1) The purpose of this 
regulation is to afford to the public, to 
the fullest possible extent, information 
regarding the decisionmaking proc-
esses of the Mississippi River Commis-
sion and to open all meetings of the 
Mississippi River Commission to public 
observation except in instances where 
a portion or portions of a meeting may 
be closed to the public in accordance 
with this regulation in order to protect 
the rights of individuals and/or in order 
to permit the Mississippi River Com-
mission to carry out its statutory and 
assigned functions and responsibilities. 
This regulation is issued in accordance 
with section (g) of the Government in 
the Sunshine Act and implements sec-
tions (b) through (f) of said Act (5 
U.S.C. 552b (b) through (f)). 

(2) Public observation of Mississippi 
River Commission meetings includes 
public participation in the delibera-
tions of the Commission only to the ex-
tent specifically provide in public no-
tices of such meetings. 

(b) Definitions. The following defini-
tions apply to the regulation in this 
section. 

(1) Commission means The Mississippi 
River Commission. 

(2) President means the duly ap-
pointed President and Executive Offi-
cer of the Commission. 

(3) Commissioner means a duly ap-
pointed member of the Commission. 
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(4) Secretary means the Secretary of 
the Commission. 

(5) Chief Legal Officer means the Divi-
sion Counsel or the acting Division 
Counsel of the Lower Mississippi Val-
ley Division, Corps of Engineers. 

(6) Meeting means the deliberations of 
at least a majority of the Commis-
sioners where such deliberations deter-
mine or result in the joint conduct or 
disposition of official Commission busi-
ness, but does not include: 

(i) Deliberations of the Commission 
in determining whether or not to close 
a portion or portions of a meeting in 
accordance with paragraphs (e)(4) and 
(e)(5) of this section. 

(ii) Deliberations of the Commission 
in determining whether or not to with-
hold from disclosure information per-
taining to a portion or portions of a 
meeting as provided in paragraphs 
(e)(4) and (e)(5) of this section. 

(iii) Deliberations of the Commission 
pertaining to changes in the subject 
matter of a meeting or changes in the 
determination to open or close a por-
tion or portions of a meeting to the 
public following the public announce-
ment of such meeting in accordance 
with paragraph (d)(4) of this section. 

(iv) Deliberations of the Commission 
in determining whether to waive the 
one-week public notice requirement in 
accordance with paragraph (d)(2) of 
this section. 

(c) Time, place, and agenda of meetings. 
(1) The meetings of the Commission, 
except those held on Government boats 
during inspection trips of the Commis-
sion, shall be held at Vicksburg, Mis-
sissippi. The time of such meetings 
shall be fixed by the President of the 
Commission, who shall cause due no-
tice of such meetings to be given mem-
bers of the Commission and the public. 

(33 U.S.C. 646) 

(2) The President shall, after con-
sultation with the Commissioners, pre-
pare a detailed agenda for planned 
Commission meetings at the earliest 
practicable time. Suggestions from the 
public of proposed agenda items are in-
vited. 

(d) Public notices and Federal Register 
publication. (1) At least one week before 
each Commission meeting the Sec-
retary shall issue a public announce-

ment which (i) States the time and 
place of the meeting, 

(ii) Lists the agenda items or sub-
jects to be discussed at the meeting, 

(iii) States whether the meeting or 
portions of the meeting are to be closed 
or open to public observation, 

(iv) States whether or not public par-
ticipation in the meeting will be per-
mitted, and 

(v) States the name and business 
phone number of the official who will 
respond to requests for information 
about the meeting. Public announce-
ments of Commission meetings shall 
include releases to the news media in 
the Lower Mississippi River Valley and 
mailing notices of such meetings to all 
persons and agencies known to have an 
interest in the Commission’s work and 
to others who request such announce-
ments. 

(2) The one-week period for public no-
tice required by paragraph (d)(1) of this 
section shall not be applicable when a 
majority of the entire membership of 
the Commission determines by a re-
corded vote that Commission business 
requires that a meeting be called at an 
earlier date. The Secretary shall, how-
ever, issue the public notice required 
by paragraph (d)(1) of this section at 
the earliest practicable time. 

(3) When due to unforeseen cir-
cumstances it is necessary to change 
the time or place of a meeting fol-
lowing the public announcement re-
quired by paragraph (d)(1) of this sec-
tion, the Secretary will publicly an-
nounce such change at the earliest 
practicable time. 

(4) The subject matter of a meeting, 
or the determination of the Commis-
sion to open or close a portion or por-
tions of a meeting to the public, may 
be changed following the public an-
nouncement required by paragraph 
(d)(1) of this section only if: (i) A ma-
jority of the entire membership of the 
Commission determines by a recorded 
vote that Commission business so re-
quires and that no earlier announce-
ment of the change was possible, and 
(ii) the Secretary publicly announces 
such change and the vote of each mem-
ber on such change at the earliest prac-
ticable time. 

(5) Immediately following each public 
announcement required by this section, 
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notice of the time, place, and subject 
matter of a meeting, whether a portion 
or portions of the meetings are open or 
closed to public observation, any 
change in one of the preceding, and the 
name and business telephone number of 
the official of the Commission who will 
respond to requests for information 
about the meeting, shall be submitted 
for publication in the FEDERAL REG-
ISTER. 

(e) Closing a portion or portions of a 
meeting. (1) All Commission meetings 
shall be open to the public except when 
the Commission determines that public 
disclosure of information to be dis-
cussed in a portion or portions of a 
meeting is likely to: 

(i) Disclose matters that are (A) spe-
cifically authorized under criteria es-
tablished by Executive order to be kept 
secret in the interests of national de-
fense or foreign policy and (B) in fact 
properly classified pursuant to such 
Executive order; 

(ii) Relate solely to the internal per-
sonnel rules and practices of the Com-
mission; 

(iii) Disclose matters specifically ex-
empted from disclosure by statute 
[other than the Freedom of Informa-
tion Act (5 U.S.C. 552), provided that 
such statute: (A) Requires that the 
matters be withheld from the public in 
such a manner as to leave no discretion 
on the issue, or (B) establishes par-
ticular criteria for withholding or re-
fers to particular types of matters to 
be withheld; 

(iv) Disclose trade secrets and com-
mercial or financial information ob-
tained from a person and privileged or 
confidential; 

(v) Involve accusing any person of a 
crime, or formally censuring any per-
son; 

(vi) Disclose information of a per-
sonal nature when disclosure would 
constitute a clearly unwarranted inva-
sion of personal privacy; 

(vii) Disclose investigatory records 
compiled for law-enforcement pur-
poses, or information which, if written, 
would be contained in such records. 
But only to the extent that the produc-
tion of such records or information 
would: (A) Interfere with enforcement 
proceedings, (B) deprive a person of a 
right to a fair trial or to an impartial 

adjudication, (C) constitute an unwar-
ranted invasion of personal privacy, or 
(D) disclose the identity of a confiden-
tial source, and, in the case of a record 
compiled by a criminal law-enforce-
ment authority in the course of a 
criminal investigation or by an agency 
conducting a lawful national-security 
intelligence investigation, confidential 
information furnished only by the con-
fidential source: 

(viii) Disclose information the pre-
mature disclosure of which would be 
likely to significantly frustrate imple-
mentation of a proposed Commission 
action except: (A) When the Commis-
sion has already disclosed to the public 
the content or nature of its proposed 
action or (B) when the Commission is 
required by law to make such disclo-
sure on its own initiative prior to tak-
ing final Commission action on such 
proposal; 

(ix) Specifically concerns the Com-
mission’s participation in a civil action 
or proceeding. 

(2) In each instance where the Com-
mission determines that a portion or 
portions of a meeting may be closed to 
the public, or determines that informa-
tion may be withheld from the public 
for one or more of the exemptions list-
ed in paragraph (e)(1) of this section, 
the Commission shall consider and de-
termine whether or not the public in-
terest requires that the portion or por-
tions of the meeting be open to the 
public and whether or not the public 
interest requires that the information 
be released to the public. 

(3) Whenever any person whose inter-
est may be directly affected by a por-
tion of a meeting requests that the 
Commission close such portion to the 
public for any of the reasons referred 
to in paragraph (e)(1) (v), (vi) or (vii) of 
this section, the Commission, upon the 
request of any one of its members, 
shall vote by recorded vote whether to 
close such meeting. 

(4) Action to close a portion or por-
tions of a meeting for one or more of 
the reasons listed in paragraphs (e)(1) 
(i) through (ix) of this section, or to 
withhold information from the public 
for one or more of the reasons listed in 
paragraphs (e)(1) (i) through (ix) of this 
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section shall be taken only when a ma-
jority of the entire membership of the 
Commission votes to take such action. 

(5) A separate recorded vote of the 
Commission shall be taken with re-
spect to each meeting a portion or por-
tions of which the Commission pro-
poses to close to the public, and a sepa-
rate vote of the members of the Com-
mission shall be taken to determine 
whether to withhold information from 
the public. The vote of each Commis-
sioner participating in such vote shall 
be recorded and no proxies shall be al-
lowed. 

(6) Within one day of any vote taken 
pursuant to paragraphs (e)(4) and (e)(5) 
of this section, the Commission shall 
make publicly available a written copy 
of such vote reflecting the vote of each 
member on the question. If a portion or 
portions of a meeting are to be closed 
to the public, the Commission shall 
within one day of the vote taken pursu-
ant to paragraphs (e)(4) and (e)(5) of 
this section make publicly available a 
written explanation of its action in 
closing a portion or portions of the 
meeting together with a list of all per-
sons expected to attend the meeting 
and their affiliations. 

(7) For every portion or portions of a 
meeting closed pursuant to paragraphs 
(e)(1) (i) through (ix) of this section, 
the Chief Legal Officer of the Commis-
sion shall publicly certify that, in his 
or her opinion, the meeting may be 
closed to the public and shall state 
each relevant exemptive provision. A 
copy of such certification, together 
with a statement from the presiding of-
ficer of the meeting setting forth the 
time and place of the meeting, and the 
persons present, shall be retained in 
the Commission files. 

(f) Records. (1) The Secretary shall 
maintain in the official files: 

(i) A complete transcript or elec-
tronic recording (disclosing the iden-
tity of each speaker) adequate to 
record fully the proceedings of the 
Commission at a portion or portions of 
a meeting closed to the public for the 
reasons specified in paragraphs (e)(1) (i) 
through (ix) of this section. 

(ii) The statement of the presiding of-
ficer of each Commission meeting, a 
portion or portions of which were 

closed to the public, as required by 
paragraph (e)(7) of this section. 

(iii) The certification of the Chief 
Legal Officer, as required by paragraph 
(e)(7) of this section, for each Commis-
sion meeting, a portion or portions of 
which were closed to the public. 

(2) The records required by paragraph 
(f)(1) of this section shall be retained 
for at least two years following any 
meeting or not less than one year fol-
lowing conclusion of Commission ac-
tion with respect to any matter dis-
cussed at such meeting, whichever oc-
curs later. 

(g) Public access to records. (1) All 
records required to be maintained in 
accordance with the provisions of (f)(1) 
of this section shall promptly be made 
available to the public by the Sec-
retary except for information which 
the Commission has determined may 
be withheld from the public for the rea-
sons stated in paragraphs (e)(1) (i) 
through (ix) of this section. 

(2) Public inspection of such records 
shall take place at the headquarters of 
the Mississippi River Commission, 1400 
Walnut Street, Vicksburg, Mississippi 
39180. 

(3) The Secretary shall provide (sub-
ject to withholding of information for 
the reasons stated in paragraphs (e)(1) 
(i) through (ix) of this section) upon re-
quest of any person, copies of the 
records required by the provisions of 
(f)(1) of this section, including tran-
scriptions of electronic recordings at 
the actual cost of transcription or du-
plication. 

(5 U.S.C. 552b) 

[42 FR 13286, Mar. 10, 1977] 

§ 209.138a Authorization for explor-
atory drilling in the Gulf of Santa 
Catalina, Calif. 

(a) Department of the Army author-
ization is required pursuant to section 
4(f) of the Outer Continental Shelf 
Lands Act of 1953 (67 Stat. 462; 43 U.S.C. 
1333(f)) in coastal waters and the water 
covering the Outer Continental Shelf. 
The determination whether or not to 
issue a Department of the Army au-
thorization for structures on the Outer 
Continental Shelf related to explo-
ration of minerals is based upon the 
proposed activities’ effect on naviga-
tion and national security. All other 
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matters concerning offshore drilling, 
including environmental consider-
ations, are the responsibility of the De-
partment of the Interior. 

(b) The following rules have been de-
veloped jointly by the Los Angeles dis-
trict engineer and the 11th Coast Guard 
District, in consultation with the Bu-
reau of Land Management and the U.S. 
Geological Survey for drilling in the 
Gulf of Santa Catalina: 

(1) All drilling with a single tract 
will be covered by a single application. 

(2) Where practicable, applications 
shall be submitted at least 120 days in 
advance of drilling for tracts where 
drilling is expected to be accomplished 
within the traffic separation scheme, 
the precautionary zone or within 2 nau-
tical miles of a traffic lane. 

(3) Applications shall include the lo-
cation of any known proposed drilling 
site and the estimated start and com-
pletion dates for each. Updated infor-
mation on the plan shall be furnished 
as soon as available. One individual 
(and alternate) shall be designated by 
the applicant as responsible for main-
taining close liaison with all involved 
agencies. 

(4) Where it is not feasible to perform 
exploratory work from outside the 
traffic lanes or 1⁄4 mile buffer zones, or 
precautionary zone, authorizations will 
include the following conditions: 

(i) Exploratory vessels within a traf-
fic lane will, to the degree practicable, 
be sited near traffic lane boundaries. 

(ii) Exploratory vessels within one 
traffic lane, or in the precautionary 
zone, shall be separated by at least 8 
nautical miles in the direction of the 
lane axis. 

(iii) Exploratory vessels located 
within the traffic lanes, or the pre-
cautionary zone, shall not have their 
pendant buoys within 3,000 yards from 
the pendant buoys of any other vessel. 

(iv) Exploratory rigs and vessels en-
gaged in offshore development may 
have no cables, anchors, buoys, or 
other associated equipment within the 
traffic lanes, 1⁄4 mile buffer zones, or 
the precautionary zone, at a depth of 
less than 100 feet, unless such equip-
ment is marked with class I private 

aids to navigation in accordance with 
current Federal regulations. 

(67 Stat. 462 (43 U.S.C. 1333(f)) 

[43 FR 28475, June 30, 1978] 

§ 209.140 Operations of the Corps of 
Engineers under the Federal Power 
Act. 

(a) General. This section outlines 
policies and procedures applicable to 
those operations in which the Corps of 
Engineers may be called upon to par-
ticipate under the Federal Power Act. 
Such operations include: Investigations 
and reports on applications for permits 
and licenses for development of power 
affecting navigable waters; supervision 
of investigations, construction, and op-
eration of projects under such permits 
and licenses; preparation of special re-
ports as required by the Federal Power 
Commission; and review of plans of 
dams or other structures affecting 
navigation. The foregoing functions are 
performed by the Corps of Engineers 
only upon request of the Federal Power 
Commission. 

(b) Authority of Division and District 
Engineers. Section 2 of the revised Fed-
eral Power Act provides that the Fed-
eral Power Commission may request 
the President to detail an officer or of-
ficers from the Corps of Engineers, or 
other branches of the United States 
Army, to serve the Commission as En-
gineer officer or officers, or in any 
other capacity, in field work outside 
the seat of government, their duties to 
be prescribed by the Commission. By 
authority of the Secretary of the 
Army, and in accordance with the in-
structions issued by the President in a 
letter to the Secretary of the Army 
dated May 18, 1931, Division Engineers 
will be detailed to serve the Commis-
sion as engineer officers in field work 
outside the seat of government, their 
duties to be prescribed by the Commis-
sion, and to be performed under the su-
pervision of the Chief of Engineers. 
District Engineers will be designated 
to carry out the field inspections and 
investigations under supervision of the 
Division Engineer. When a Division En-
gineer is detailed by the Chief of Engi-
neers to assist the Commission in ei-
ther the investigation or supervision of 
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a project he will be the accredited rep-
resentative of the Commission. The ac-
tual field work will be done by the des-
ignated District Engineer who will 
make a report to the Division Engi-
neer. All reports and such correspond-
ence as would normally be forwarded to 
the Commission will be addressed to 
the Chief of Engineers. 

(c) Procedure for investigations and re-
port on applications for permits and li-
censes. (1) Upon request by the Federal 
Power Commission, the Chief of Engi-
neers will assign the investigation of 
an application for permit or license 
under the Federal Power Act to a Divi-
sion Engineer, who will submit a report 
on the investigation as provided here-
in. The date that the report is to be 
submitted will be specified. The Divi-
sion Engineer, upon assignment of an 
investigation involving extensive stud-
ies, will when requested by the Chief of 
Engineers submit an estimate of the 
cost of the investigation, listing the 
probable expenditures for salaries sepa-
rate from the estimated costs of non- 
personal services. 

(2) If in the investigation of an appli-
cation or a declaration of intention 
filed under the Federal Power Act the 
Division Engineer considers a public 
hearing desirable in the interests of 
navigation or flood control, the Chief 
of Engineers will be notified whereupon 
the matter will be brought to the at-
tention of the Commission. No public 
hearing will be held unless specifically 
authorized by the Commission or by 
the Chief of Engineers. If a hearing is 
authorized it will be limited strictly to 
consideration of the purpose for which 
approval is granted. 

(3) The report will describe and dis-
cuss material facts having a definite 
bearing on the interests of navigation 
and flood control and the general effect 
the project would have on a com-
prehensive plan of developing the water 
resources of the basin. Specific ref-
erence will be made to pertinent pub-
lished documents containing the re-
sults of studies and/or resolutions di-
recting studies to be made. In the case 
of an application for permit or license 
for an unconstructed project the report 
will include a recommendation as to 
whether development should be under-
taken by the United States rather than 

by a licensee. A recommendation for 
Federal development will be supported 
by a showing as to how this would 
serve the Corps of Engineers programs 
and policies. In the case of an applica-
tion for permit or license for a con-
structed project the report should con-
tain appropriate comments concerning 
possible redevelopment to improve the 
usefulness of the project in relation to 
the objectives of the Corps program in 
the basin. 

(4) The report on an application for 
license will contain recommendations 
of the Division Engineer concerning 
the inclusion in the license of any 
terms and conditions that are consid-
ered to be necessary or desirable in the 
public interest from the standpoint of 
Corps of Engineers responsibilities. 

(5) The report on an application for 
permit will contain such recommenda-
tions as required to insure coordina-
tion of the applicant’s studies with the 
Division or District Engineer in cases 
where interests of the Corps of Engi-
neers are involved. In all cases, the re-
port will contain, in lieu of specific 
recommendations, a discussion of in-
terests which should be protected by 
articles in a license issued subsequent 
to the permit period. 

(6) If the project is on a Federal res-
ervation or contemplates the use of a 
dam, either of which is under the juris-
diction of the Department of the Army, 
the report should state, giving reasons: 

(i) Whether the project will interfere 
or be inconsistent with the purpose for 
which such reservation was created or 
acquired and what conditions, if any, 
should be imposed for the adequate 
protection and utilization of the res-
ervation. 

(ii) Whether the dam may be advan-
tageously used by the United States for 
public purposes in addition to author-
ized purposes and whether it should be 
reserved for such use. 

(iii) Whether the development should 
be undertaken by the United States. 

(7) The reports will not be released or 
made public except by specific author-
ity of the Chief of Engineers, nor will 
copies of a report, its findings, or rec-
ommendations be furnished to the ap-
plicant, to interested parties, or to the 
Commission until released by the Chief 
of Engineers. 
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(d) Procedure for supervision of oper-
ations under permits and licenses. (1) 
When supervision of the operations of 
an applicant under a permit or a li-
cense is requested by the Federal 
Power Commission, the Chief of Engi-
neers will assign responsibility for su-
pervision to the Division Engineer. The 
operations to be supervised, such as in-
vestigations being conducted by a per-
mittee, construction of a project under 
a license or operation of completed 
projects, will be as specified by the 
Commission. 

(2) Projects will be classified as 
major, minor, minor part or trans-
mission line projects as indicated in 
the Federal Power Act and as specified 
in the instructions from the Commis-
sion. 

(3) Inspection during the construc-
tion of a major project will be made 
monthly, or as often as may be nec-
essary for the Division Engineer to as-
sure himself that the terms of the li-
cense are being complied with and the 
work is of acceptable quality and in ac-
cordance with the approved plans. The 
frequency of inspections of minor, 
minor part, and transmission line 
projects is left to the discretion of the 
Division Engineer. 

(4) After a project has been com-
pleted and placed in operation and is 
under the supervision of the Division 
Engineer, annual inspection will be 
made of major and minor projects but 
inspection of transmission line projects 
will not be made unless specifically re-
quested by the Commission. 

(5) Reports on supervision and inspec-
tions of operations under Federal 
Power Commission permits and li-
censes will be submitted in accordance 
with instructions in paragraph (e) of 
this section. 

(e) Reports on supervision and inspec-
tion of operations under Federal Power 
Commission permits licenses. Periodic re-
ports, as appropriate to assigned re-
sponsibilities and as described in para-
graphs (e) (1) through (3), inclusive, of 
this section will be submitted for each 
Federal Power Commission permit or 
license for which a Division Engineer 
has been assigned responsibility for su-
pervision of operations under provi-
sions of the Federal Power Act. All of 
the described reports will be submitted 

in triplicate to the Chief of Engineers 
for transmittal to the Federal Power 
Commission. Unless otherwise stated 
transmittal letters will not be required 
and the reports will be mailed so as to 
reach the Chief of Engineers not later 
than the 15th of the month following 
the end of the report period. 

(1) Reports on supervision of construc-
tion under a FPC License. When a Divi-
sion Engineer is assigned responsibility 
for supervision and inspection of con-
struction of a licensed project, the re-
quirements for submission of reports 
will be specified. 

(2) Annual Report on operation of 
project under supervision of the Division 
Engineer. Reports on the operation and 
maintenance of each major and minor 
licensed project for which supervision 
of operations has been assigned to a Di-
vision Engineer will be submitted an-
nually after the initial installation 
covered by the license has been com-
pleted. Such reports will be made on 
Federal Power Commission Form 10, 
‘‘Operation Report’’ and, pursuant to 
paragraph 39u of AR 335–15, do not re-
quire a reports control symbol. A spe-
cial report will be made in case of se-
vere flood or interruption in operation 
due to failure of material or accident. 
Reports on operation and maintenance 
of transmission line projects are not 
required unless requested by the Com-
mission. 

(3) Annual Report on operation of 
projects with licenses containing condi-
tions prescribed in the interest of naviga-
tion. When the Federal Power Commis-
sion notifies the Chief of Engineers 
that it will assume the supervision of 
operation of a licensed project, the Di-
vision Engineer will not be required to 
make detailed inspections and reports. 
However, the Division Engineer will 
continue to be responsible for the 
project insofar as it affects the interest 
of navigation. The inspection of 
projects in this class is left to the dis-
cretion of the Division Engineer but 
annual reports will be submitted in 
triplicate, through the Chief of Engi-
neers, on Federal Power Commission 
Form 10, ‘‘Operation Report’’, omitting 
the items under ‘‘Supervision expense 
for period’’, but including the following 
information only under ‘‘Memorandum 
Report’’. 
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(i) Whether the operation of the 
project has been satisfactory insofar as 
the interests of navigation are con-
cerned. 

(ii) Whether any infraction by the li-
censee of the conditions in the interest 
of navigation has come to the atten-
tion of the Division Engineer. 

(f) Delegation of authority for approval 
of structural plans for non-Federal hydro-
electric projects affecting navigation. The 
authority vested in the Secretary of 
the Army by section 4(e) of the Federal 
Power Act is hereby delegated to the 
Chief of the Engineers for promulga-
tion with regard to approval of plans of 
structures filed with the Federal Power 
Commission in connection with licens-
ing of non-Federal hydroelectric 
projects. 

(Sec. 4(e), 49 Stat. 840; 16 U.S.C. 797(e); Sec-
retary of the Army memorandum for the 
Chief of Engineers, dated March 11, 1975) 

[33 FR 18670, Dec. 18, 1968, as amended at 40 
FR 17023, Apr. 16, 1975] 

CROSS REFERENCE: For regulations of the 
Federal Energy Regulatory Commission, see 
18 CFR chapter I. 

§ 209.141 Coordination of hydro-
electric power operations with 
power marketing agencies. 

(a) Purpose. This regulation estab-
lishes policies and procedures for co-
ordinating the operation of the Corps 
of Engineers’ hydroelectric generating 
facilities with the power marketing 
agencies. 

(b) Applicability. This regulation ap-
plies to all civil works field operating 
agencies (FOA) having generating fa-
cilities producing marketable electric 
power. 

(c) References. (1) Section 5, Pub. L. 
534, 78th Congress, Flood Control Act of 
1944, December 22, 1944 (58 Stat. 889). 

(2) Section 302, Pub. L. 95–91, 95th 
Congress, Department of Energy Orga-
nization Act, August 4, 1977 (91 Stat. 
565). 

(d) Background. Section 5 of the Act 
of December 22, 1944 (Pub. L. 534, 78th 
Congress), provides that electric power 
and energy generated at reservoir 
projects under the control of the De-
partment of the Army and in the opin-
ion of the Secretary of Army not re-
quired in the operation of such projects 
shall be delivered to the Secretary of 

Interior for transmittal and disposal in 
a manner to encourage the most wide-
spread use thereof at the lowest pos-
sible rates to consumers consistent 
with sound business principles. Section 
302 of the Department of Energy Orga-
nization Act (Pub. L. 95–91) transfers 
all functions of the Secretary of Inte-
rior under section 5 of the 1944 Act to 
the Secretary of Energy together with 
all other functions of the Secretary of 
Interior, and officers and components 
of the Department of the Interior, with 
respect to the Southeastern Power Ad-
ministration; the Southwestern Power 
Administration; the Alaska Power Ad-
ministration; the Bonneville Power Ad-
ministration; and the power marketing 
functions of the Bureau of Reclama-
tion. 

(e) Policies. (1) The Corps is respon-
sible for operating the hydroelectric 
power projects and providing informa-
tion affecting cost and availability of 
power to the power marketing agen-
cies. Marketing the generated power 
declared excess to the needs of the 
projects and recovering Federal invest-
ment are the responsibilities of the 
power marketing agencies. 

(2) All FOA Commanders will de-
velop, in coordination with their re-
spective power marketing agency, a 
system for exchanging operating infor-
mation. The system will include gen-
eral operating information and infor-
mation on conditions that could sub-
stantially affect costs or power avail-
ability. 

(f) Delegation. Responsibility for co-
ordinating the exchange of information 
may be delegated to the District Engi-
neer at the discretion of the Division 
Engineer. 

(g) Procedures—(1) Specific require-
ments—(i) Continuing. Prompt written 
notification will be provided to the ap-
propriate power marketing agency 
each time a change in power operations 
or conditions which could substantially 
affect costs or power availability is an-
ticipated. 

(ii) Annual. Annually, when no 
changes in power operations or costs 
are expected for the succeeding 12- 
month period, the marketing agency 
will be notified of that fact in writing. 

(2) FOA responsibility. The FOA di-
rectly responsible for communicating 
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with the marketing agency will de-
velop appropriate reporting procedures 
in coordination with that agency. 

[43 FR 8258, Mar. 1, 1978] 

§ 209.155 Expenditure of Federal funds 
for work shoreward of harbor lines. 

(a) Section 5 of the River and Harbor 
Act of July 13, 1892 (27 Stat. 111; 33 
U.S.C. 628), prohibits the expenditure of 
money appropriated for the improve-
ment of rivers and harbors for dredging 
inside of harbor lines duly established. 

(b) It is not the policy of the Depart-
ment to expend Federal funds for the 
removal of wrecks or other obstruc-
tions shoreward of established harbor 
lines. 

§ 209.160 The California Debris Com-
mission. 

Section 1 of the Act of Congress of 
March 1, 1893 (27 Stat. 507; 33 U.S.C. 
661), created the California Debris 
Commission, consisting of three offi-
cers of the Corps of Engineers, to regu-
late under the supervision of the Chief 
of Engineers and direction of the Sec-
retary of the Army, hydraulic mining 
in the territory drained by the Sac-
ramento and San Joaquin River sys-
tems, California. Under section 9 of the 
act (27 Stat. 508; 33 U.S.C. 669), the indi-
vidual proprietor or proprietors, or in 
case of a corporation, its manager or 
agent appointed for that purpose, own-
ing mining ground in this territory 
which it is desired to work by the hy-
draulic process, must file with the 
Commission a verified petition, setting 
forth such facts as will comply with 
law and the rules prescribed by the 
Commission. The law contains detailed 
instructions with regard to facts re-
quired to be shown by the petitioner 
and the procedure to be followed by the 
Commission in issuing an order direct-
ing the methods and specifying the 
manner in which operations shall pro-
ceed. Full information on law and pro-
cedure can be obtained from the Sec-
retary, California Debris Commission, 
650 Capitol Mall, Sacramento, Cali-
fornia 95814. 

§ 209.170 Violations of laws protecting 
navigable waters. 

(a) [Reserved] 

(b) Injuries to Government works. Sec-
tion 14 of the River and Harbor Act of 
March 3, 1899 (30 Stat. 1152; 33 U.S.C. 
408), makes it unlawful for any person 
or persons to take possession of or 
make use of for any purpose, or build 
upon, alter, deface, destroy, move, in-
jure, obstruct by fastening vessels 
thereto or otherwise, or in any manner 
whatever impair the usefulness of any 
sea wall, bulkhead, jetty, dike, levee, 
wharf, pier, or other work built by the 
United States, or any piece of plant, 
floating or otherwise, used in the con-
struction of such work under the con-
trol of the United States, in whole or 
in part, for the preservation and im-
provement of any of its navigable wa-
ters or to prevent floods, or as bound-
ary marks, tide gauges, surveying sta-
tions, buoys, or other established 
marks, nor remove for ballast or other 
purposes any stone or other material 
composing such works. (The Secretary 
of the Army may, on the recommenda-
tion of the Chief of Engineers, grant 
permission for the temporary occupa-
tion or use of any of the aforemen-
tioned public works when in his judg-
ment such occupation or use will not 
be injurious to the public interest). 

(c) Injurious deposits. (1) Section 13 of 
the River and Harbor Act of March 3, 
1899 (30 Stat. 1152; 33 U.S.C. 407), makes 
it unlawful to throw, discharge, or de-
posit, or cause, suffer, or procure to be 
thrown, discharged, or deposited either 
from or out of any ship, barge, or other 
floating craft, or from the shore, wharf, 
manufacturing establishment, or mill, 
any refuse matter of any kind or de-
scription whatever other than that 
flowing from streets and sewers and 
passing therefrom in a liquid state, 
into any navigable water of the United 
States, or into any tributary of any 
navigable water from which the same 
shall float or be washed into such navi-
gable water, or to deposit or cause, suf-
fer, or procure to be deposited material 
of any kind in any place on the bank of 
any navigable water or on the bank of 
any tributary of any navigable water, 
where the same shall be liable to be 
washed into such navigable water, ei-
ther by ordinary or high tides, or by 
storms or floods, or otherwise, whereby 
navigation shall or may be impeded or 
obstructed. Section 13 does not apply 
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to the operations in connection with 
the improvement of navigable waters 
or construction of public works consid-
ered necessary and proper by the 
United States officers supervising such 
improvement or public work. 

(2) An Act of Congress approved June 
29, 1888 (25 Stat. 209; 33 U.S.C. 441–451), 
as amended on August 28, 1958 (72 Stat. 
970–971; 33 U.S.C. 441–451b) forbids the 
placing, discharging, or depositing of 
refuse, dirt, ashes, cinders, mud, sand, 
dredgings, sludge, acid, or any other 
matter of any kind, other than that 
flowing from streets, sewers, and pass-
ing therefrom in a liquid state, in the 
tidal waters of the harbors of New 
York, Hampton Roads, and Baltimore 
or its adjacent or tributary waters, 
within the limits which shall be pre-
scribed by the Supervisor of the Har-
bor. The provisions of this act are en-
forced by the Supervisor under the di-
rection of the Secretary of the Army. 

(d) Penalties for violations. (1) Section 
12 of the River and Harbor Act of 
March 3, 1899 (30 Stat. 1151; 33 U.S.C. 
406), as amended, provides that every 
person and every corporation that shall 
violate any of the provisions of sec-
tions 9 and 10 shall be deemed guilty of 
a misdemeanor, and on conviction 
thereof shall be punished by fine, im-
prisonment, or both, in the discretion 
of the court. The removal of any struc-
tures or parts of structures erected in 
violation of the provisions of the said 
sections may be enforced by the injunc-
tion of any district court exercising ju-
risdiction in any district in which such 
structures may exist, and proper pro-
ceedings to this end may be instituted 
under the direction of the Attorney 
General. 

(2) Section 16 of the River and Harbor 
Act of March 3, 1899 (30 Stat. 1153; 33 
U.S.C. 412), provides that every person 
and every corporation that shall vio-
late, or that shall knowingly aid, abet, 
authorize or instigate a violation of 
the provisions of sections 13, 14 and 15, 
shall be guilty of a misdemeanor. On 
conviction thereof violators shall be 
punished by a fine, imprisonment, or 
both, in the discretion of the court. 
Any master, pilot, and engineer, or per-
son or persons acting in such capacity, 
respectively, on board of any boat or 
vessel who shall knowingly engage in 

towing any scow, boat, or vessel loaded 
with any material specified in section 
13 to any point or place of deposit or 
discharge in any harbor or navigable 
water, elsewhere than within the limits 
defined and permitted by the Secretary 
of the Army, or who shall willfully in-
jure or destroy any work of the United 
States contemplated in section 14, or 
who shall willfully obstruct the chan-
nel of any waterway in the manner 
contemplated in section 15, shall be 
deemed guilty of a violation of the Act. 
Upon conviction he shall be punished 
as provided in this section, and shall 
also have his license revoked or sus-
pended for a term to be fixed by the 
judge before whom tried and convicted. 
Any boat, vessel, scow, raft, or other 
craft used or employed in violating any 
of the provisions of sections 13, 14, and 
15 shall be liable for the pecuniary pen-
alties specified in this section, and in 
addition for the amount of the damages 
done by said boat, vessel, scow, raft, or 
other craft. The latter sum shall be 
placed to the credit of the appropria-
tion for the improvement of the harbor 
or waterway in which the damage oc-
curred, and said boat, vessel, scow, 
raft, or other craft may be proceeded 
against summarily by way of libel in 
any district court of the United States 
having jurisdiction thereof. 

(e) Enforcement. (1) Section 17 of the 
River and Harbor Act of March 3, 1899 
(30 Stat. 1153; 33 U.S.C. 413) provides 
that the Department of Justice shall 
conduct the legal proceedings nec-
essary to enforce the provisions of sec-
tions 9 to 16, inclusive, of the Act. It 
shall be the duty of district attorneys 
of the United States to prosecute vig-
orously all offenders against the same 
whenever requested to do so by the 
Secretary of the Army or by any of his 
designated representatives. 

(2) Under the provisions of section 17, 
District Engineers and the United 
States collectors of customs and other 
revenue officers, have power and au-
thority to swear out process and to ar-
rest and take into custody, with or 
without process, any person or persons 
who may commit any of the acts or of-
fenses prohibited by sections 9 to 16, in-
clusive, or who may violate any of the 
provisions of the same. No person shall 
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be arrested without process for any of-
fense not committed in the presence of 
some one of the aforesaid officials. 
Whenever any arrest is made under the 
provisions of the Act, the person so ar-
rested shall be brought forthwith be-
fore a commissioner, judge, or court of 
the United States for examination of 
the offenses alleged against him. Such 
commissioner, judge, or court shall 
proceed as authorized by law in case of 
crimes against the United States. 

(3) It is the duty of each District En-
gineer to take notice of any violations 
of the laws for the protection of the 
navigable waters and the works of im-
provement therein that may occur in 
his district and to take the necessary 
steps to secure enforcement of the law. 
Whenever any violation of any of these 
provisions of law comes to his atten-
tion he will investigate carefully the 
circumstances of the case and will de-
termine the amount of the damage for 
which the parties committing the vio-
lation are responsible under section 16 
of the River and Harbor Act of March 3, 
1899. He will advise the responsible par-
ties to remove the illegal structure or 
deposit or to repair the damage at 
their own expense within a time speci-
fied by him. When there is reasonable 
doubt as to legal liability or the facts 
do not appear to warrant legal action, 
the District Engineer will report the 
case to the Chief of Engineers for deci-
sion before communicating with the re-
sponsible parties. When the damage 
must be repaired within a reasonable 
time, if the responsible parties so re-
quest in writing and if, when consid-
ered advisable by the District Engineer 
to protect the interests of the United 
States, they furnish a satisfactory 
bond or other guaranty, he may cause 
the repairs to be made by employees of 
the United States and then call upon 
the responsible parties to pay over to 
him the cost of the damages when fi-
nally ascertained. Where the damage is 
not to be repaired within a reasonable 
time, the District Engineer will make 
final settlement with the responsible 
parties as promptly as possible by col-
lecting the estimated amount of the 
damages. All sums so received will be 
deposited promptly to the credit of the 
Treasurer of the United States for re-
credit to the appropriation affected and 

will be accounted for in the District 
Engineer’s money accounts by proper 
vouchers. With reference to the method 
of ascertaining the amount of the dam-
ages under section 16 of the Act, a dis-
tinction should be made between cases 
involving property that should be re-
paired and those involving property 
that should be abandoned. In the 
former cases the amount of the dam-
ages should be the total cost of repairs, 
less any salvage value and any en-
hanced value. In the latter cases, the 
amount of the damages should be the 
fair value of the property, less any sal-
vage value. Whether or not there has 
been any enhanced value (i.e., whether 
the fair value of the structure imme-
diately after the repairs is greater than 
its fair value immediately before the 
damage occurred) is a matter to be de-
termined from an actual survey of the 
structure and knowledge of its age and 
condition. Where maintenance has 
equalled depreciation there probably 
would be no enhanced value. 

(4) If the parties deny their responsi-
bility, or if they refuse or neglect to re-
move any unlawful structure or deposit 
or to repair the damages within the 
time specified by the District Engi-
neer, the matter will be reported to the 
Chief of Engineers with such evidence 
as the District Engineer may be able to 
obtain and his recommended action 
under section 17 of the Act of March 3, 
1899. In a situation requiring imme-
diate action, the District Engineer may 
report the case directly to the U.S. at-
torney for the district. The Chief of En-
gineers will be advised of such action 
by a written report. Although the 
Corps of Engineers has certain police 
powers under this Act it has been the 
long standing policy to secure compli-
ance with its provisions short of legal 
proceedings. Accordingly every effort 
will be made to accomplish corrective 
measures prior to initiation of action 
leading to such proceedings. As a gen-
eral rule, while minor and uninten-
tional or accidental violations of the 
provisions of the Act need not be re-
ported to the Chief of Engineers, all 
willful or intentional violations and all 
cases in which the parties responsible 
refuse or neglect to remove the unlaw-
ful structure or deposit or to make 
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good the damages suffered should be re-
ported promptly to the Chief of Engi-
neers in accordance with the above. It 
is the policy not to recommend pros-
ecution when the violation of law is 
trivial, apparently unpremeditated, 
and results in no material public in-
jury. Each report recommending pros-
ecution should be accompanied by a 
full statement of the case and copies of 
correspondence relating thereto. 

(5) The procedure in cases involving 
injurious deposits is similar to that de-
scribed for other violations of law ex-
cept that as the damage caused thereby 
cannot be repaired readily there will be 
no reason for serving any notice on the 
parties responsible for the violations 
further than to bring to their attention 
the consequences thereof. 

(6) Section 6 of the river and Harbor 
Act approved March 3, 1905 (33 Stat. 
1148; 33 U.S.C. 417) provides that ex-
penses incurred by the Corps of Engi-
neers in all investigations, inspections, 
hearings, reports, service of notice, or 
other action incidental to examina-
tions into alleged violations of laws for 
protection and preservation of navi-
gable waters shall be payble from any 
funds which may be available for the 
improvement, maintenance, operation, 
or care of the waterways or harbors af-
fected. If such funds are not available 
in sums judged by the Chief of Engi-
neers to be adequate, they shall be pay-
able from any funds available for ex-
aminations, surveys, and contingencies 
of rivers and harbors. 

[33 FR 18670, Dec. 18, 1968, as amended at 36 
FR 17855, Sept. 4, 1971; 51 FR 45765, Dec. 22, 
1986; 53 FR 27512, July 21, 1988] 

§ 209.180 Temporary closure of water-
way to navigation. 

(a) When an application is received 
for the temporary closure of a water-
way for the construction of a structure 
or the performance of other work in 
the waterway, the District Engineer 
will assure himself of the necessity for 
the closure and arrange after informal 
communication with any important 
navigation interests concerned the 
time and duration of the closure which 
will enable the operations to be com-
pleted with the least interference with 
navigation. If there is no question as to 
the necessity and propriety of the clo-

sure, the District Engineer is author-
ized to inform the applicant as follows: 
‘‘The Department of the Army will 
interpose no objection to the closure 
for a stated period beginning at a speci-
fied date: Provided, That prior thereto 
the applicant will notify navigation in-
terests by an advertisement in the 
press or otherwise as the District Engi-
neer may approve and on the under-
standing that the waiver of objection 
does not affect the liability of the ap-
plicant for any damages that may arise 
by reason of the closure.’’ The letter to 
the applicant will be signed ‘‘By Au-
thority of the Secretary of the Army’’ 
and distribution made as prescribed for 
permits. 

(b) District Engineers will give care-
ful consideration to the effect of any 
closure on through navigation. Should 
coordination with other districts be 
necessary the case will be forwarded to 
the Division Engineer for such coordi-
nation. 

(c) Cases not falling within the au-
thority above conferred will be for-
warded to the Chief of Engineers with 
the recommendations of the Division 
and District Engineers. 

§ 209.190 [Reserved] 

§ 209.200 Regulations governing navi-
gable waters. 

(a) Publication of regulations. (1) Regu-
lations prescribed by or under the di-
rection of the Secretary of the Army to 
govern navigation and navigable wa-
ters, are contained in the Code of Fed-
eral Regulations, title 33, Navigation 
and Navigable Waters, Chapter II. 

(2) District engineers (or division en-
gineers if considered preferable by the 
latter to avoid duplication in cases 
where the regulations involved apply 
to more than one district) will dis-
tribute copies of departmental regula-
tions to all known interested parties as 
soon as their publication has been 
noted in the FEDERAL REGISTER. In the 
case of regulations applicable to more 
than one division, distribution will be 
handled as agreed upon by the division 
engineers concerned. Under the Admin-
istrative Procedure Act (5 U.S.C. 551– 
553), publication in the FEDERAL REG-
ISTER shall be not less than 30 days 
prior to the effective date except as 
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otherwise provided upon good cause 
found and published with the regula-
tions. 

(b) Navigation regulations. (1) Section 
7 of the River and Harbor Act approved 
August 8, 1917 (40 Stat. 266; 33 U.S.C. 1) 
authorizes the Secretary of the Army 
to prescribe such regulations for the 
use, administration, and navigation of 
the navigable waters of the United 
States as public necessity may require 
for the protection of life and property, 
or for operations of the United States 
in channel improvement, covering all 
matters not specifically delegated by 
law to some other executive depart-
ment. The statute provides for the 
posting of regulations and punishment 
for violations. 

(2) Section 6 of the River and Harbor 
Act approved June 13, 1902 (32 Stat. 374; 
33 U.S.C. 499) provides that regulations 
prescribed by the Secretary of the 
Army may be enforced as provided in 
section 17 of the River and Harbor Act 
approved March 3, 1899 (30 Stat. 1153; 33 
U.S.C. 413). 

(3) District Engineers will take ac-
tion with respect to regulations pre-
scribed for waterways under their ju-
risdiction: 

(i) To insure that the regulations are 
brought to the attention of the public. 

(ii) To insure that the regulations are 
properly and fairly administered. 

(iii) To recommend any revisions 
necessary to permit full use of the wa-
terway by the public. 

(c) Danger zones. (1) The Secretary of 
the Army has authority to prescribe 
regulations for the use and navigation 
of any area of the navigable waters of 
the United States or waters under the 
jurisdiction of the United States likely 
to be endangered by Department of De-
fense operations. This authority is pur-
suant to the provisions of Chapter XIX 
of the Army Act of July 9, 1918, or of 
section 7 of the River and Harbor Act 
of August 8, 1917. 

(2) On receipt of a request from any 
element of the Department of Defense 
or other agency for approval by the 
Secretary of the Army of regulations 
establishing danger zones under au-
thority of either Act, the District En-
gineer will, prior to issuing any public 
notice, make certain that the appli-
cant: (i) Has coordinated its proposed 

operations with any operations being 
conducted or contemplated by other 
agencies in the same area with a view 
to avoiding interagency conflicts, (ii) 
has obtained clearance from the proper 
Regional Subcommittee on Airspace, 
Rules of the Air and Air Traffic Con-
trol (Air Coordinating Committee), 
where the use of airspace is involved, 
and (iii) has conducted preliminary dis-
cussions with local interests when con-
sidered advisable. In the case of pro-
posed danger zones off the Atlantic and 
Pacific Coasts, the coordination re-
ferred to in (c)(2)(i) of this section will 
include the Commander, Service Force, 
U.S. Atlantic Fleet, or the Commander, 
Western Sea Frontier. 

(3) The authority to prescribe danger 
zone regulations must be exercised so 
as not to interfere with or restrict un-
reasonably the food fishing industry. 
Whenever the establishment of a pro-
posed danger zone or restricted area 
may affect fishing operations the Dis-
trict Engineer will consult with the re-
gional director, U.S. Fish and Wildlife 
Service, Department of the Interior. 
Two copies of all notices of applica-
tions for the establishment of danger 
zones and restricted areas will be for-
warded to the Chief of Staff, U.S. Air 
Force. In addition, notices of all appli-
cations relating to the establishment 
of aerial gunnery and bombing areas 
will be sent to local Army, Navy, and 
Federal Aviation Agency representa-
tives. 

(4) If the use of water areas is desired 
only for such temporary, occasional, or 
intermittent periods that operations 
can be conducted safely without impos-
ing restrictions on navigation, appli-
cants may be informed that formal reg-
ulations by the Secretary of the Army 
are not required. However, proper no-
tices for mariners requesting that ves-
sels avoid the areas will be issued by 
the District Engineer to all interested 
persons. Copies will be sent to the 
Commandant, U.S. Coast Guard, Wash-
ington, D.C. 20226 and the Commander, 
U.S. Naval Oceanographic Office, 
Washington, D.C. 20390. 

(d) Dumping grounds. (1) Section 4 of 
the River and Harbor Act of March 3, 
1905 (33 Stat. 1147; 33 U.S.C. 419), au-
thorizes the Secretary of the Army to 
prescribe regulations to govern the 
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transportation and dumping into any 
navigable water, or waters adjacent 
thereto, of dredgings and other refuse 
materials whenever in his judgment 
such regulations are required in the in-
terest of navigation. 

(2) Section 13 of the river and Harbor 
Act of March 3, 1899 (30 Stat. 1152; 33 
U.S.C. 407) authorizes the Secretary of 
the Army to permit the deposit of 
refuse matter in navigable waters, 
whenever in the judgment of the Chief 
of Engineers anchorage and navigation 
will not be injured thereby, within lim-
its to be defined and under conditions 
to be prescribed by him. Although the 
Department has exercised this author-
ity from time to time, it is considered 
preferable to act under Section 4 of the 
River and Harbor Act of March 3, 1905 
(33 Stat. 1147; 33 U.S.C. 419). As a means 
of assisting the Chief of Engineers in 
determining the effect on anchorage of 
vessels, the views of the U.S. Coast 
Guard will be solicited by coordination 
with the Commander of the local Coast 
Guard District. 

(3) Under the authority contained in 
an Act of Congress to prevent obstruc-
tive and injurious deposits within the 
harbor and adjacent waters of New 
York City of June 29, 1888 (25 Stat. 209; 
33 U.S.C. 441), the Supervisor of New 
York Harbor has established dumping 
areas in those waters and has pre-
scribed regulations for their use. The 
provisions of the act are enforced by 
the Supervisor under the direction of 
the Secretary of the Army. 

(4) In considering requests for the es-
tablishment of dumping grounds, Dis-
trict and Division Engineers will give 
careful consideration to the require-
ments of navigation and will take ac-
tion to prevent unreasonable injury to 
fish and wildlife. 

(e) Public notice and consultation with 
interested parties. (1) When applications 
are received for the promulgation of 
regulations as outlined in paragraphs 
(b) through (f), inclusive, of this sec-
tion, District Engineers will issue pub-
lic notices to all parties deemed likely 
to be interested and specifically to the 
agencies referred to in these para-
graphs. The notice should fix a limiting 
date within which comments will be re-
ceived, normally a period not less than 
30 days after the actual mailing of the 

notice. If time is an essential element 
when adequately explained by the ap-
plicant, the District Engineer is au-
thorized to give interested parties a 
minimum of 10 days after receipt of the 
notice in which to present protests. A 
copy of every notice issued will be sent 
to the Chief of Engineers, Attention: 
ENGCW-ON. 

(2) Copies of the notices sent to inter-
ested parties, together with a list of 
parties to whom sent, will accompany 
reports on all applications for promul-
gation of regulations submitted to the 
Chief of Engineers for necessary action. 

(3) In all instances when response to 
a public notice has been received from 
a Member of Congress, the District En-
gineer will inform the Member of Con-
gress of the final action taken on the 
application. 

(f) Public hearings. (1) It is the policy 
of the Chief of Engineers to conduct his 
civil works activities in an atmosphere 
of public understanding, trust, and mu-
tual cooperation and in a manner re-
sponsive to public needs and desires. To 
this end, public hearings are helpful 
and will be held whenever there ap-
pears to be sufficient public interest to 
justify such action. In case of doubt, a 
public hearing should be held. 

(2) Among the instances warranting 
public hearings are general public op-
position to the promulgation of regula-
tions governing the use and navigation 
of navigable waters. District Engineers 
will notify the Division Engineer of the 
need for a hearing, state the proposed 
arrangements therefor and obtain his 
concurrence therein. Public hearings 
will be held in any case when Congres-
sional interests or responsible local au-
thorities make an official and valid re-
quest therefor and such action will ful-
fill the above-stated policy and objec-
tives. 

[33 FR 18670, Dec. 18, 1968, as amended at 51 
FR 45765, Dec. 22, 1986; 52 FR 24157, June 29, 
1987] 

§ 209.220 Flood control regulations. 
(a) Local protection works. On projects 

authorized subject to specified condi-
tions of local cooperation, no construc-
tion is undertaken by the Department 
of the Army until satisfactory assur-
ances of the required local cooperation 
have been accepted by the Secretary of 
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the Army and until any lands, ease-
ments, and rights-of-way required to be 
furnished by local interests have been 
made available for at least a complete 
unit of the project. The District Engi-
neers notify local interests concerned 
of the requirements of local coopera-
tion and request assurances by reg-
istered mail prior to the preparation of 
final plans and specifications. Regula-
tions prescribed by the Secretary of 
the Army for the maintenance and op-
eration of local flood protection works 
are contained in § 208.10 of this chapter. 
When assurances satisfactory to the 
District Engineer are received, they 
are forwarded through the Division En-
gineer to the Chief of Engineers for 
consideration of the Secretary of the 
Army. The District Engineers advise 
local interests of the action taken by 
the Department. Completed projects or 
completed useful units thereof are nor-
mally turned over to local interests for 
maintenance and operation as soon as 
the construction and testing of equip-
ment is completed and the project is in 
proper condition for the assumption of 
maintenance and operation by local in-
terests. The transfer is accomplished 
by formal notice from the District En-
gineer to the local interests that the 
completed facilities are being turned 
over to them for maintenance and op-
eration as of a specific date. During 
construction, District Engineers keep 
the local interests concerned advised as 
to the probable date of transfer. 

(b) Use of storage allocated for flood 
control or navigation at reservoirs con-
structed wholly or in part with Federal 
funds. Regulations prescribed by the 
Secretary of the Army in accordance 
with section 7 of the Flood Control Act 
of December 22, 1944 (58 Stat. 890; 33 
U.S.C. 709) are for the purpose of co-
ordinating the operation of the flood 
control features of reservoirs con-
structed wholly or in part with Federal 
funds and other flood control improve-
ments to obtain the maximum protec-
tion from floods which can reasonably 
be obtained with the proper operation 
of all flood control improvements. Pro-
posed regulations are determined by 
the District Engineer in cooperation 
with the persons responsible for the 
maintenance and operation of the res-
ervoir involved after a detailed study 

of the flood problems and the charac-
teristics of the reservoir project. The 
proposed regulations are forwarded by 
the District Engineer through the Divi-
sion Engineer to the Chief of Engineers 
for consideration of the Secretary of 
the Army. When approved by the Sec-
retary of the Army, these regulations 
are published in part 208 of this chap-
ter. 

§ 209.230 Use of reservoir areas for 
recreation. 

The Department of the Army in ac-
cordance with Section 4 of the Flood 
Control Act of December 22, 1944, as 
amended by section 4 of the Flood Con-
trol Act of July 24, 1946 (60 Stat. 641) 
prepares and administers plans to ob-
tain the maximum sustained public 
benefit from the use of reservoir areas 
under its control for recreation and 
other related purposes, when such use 
is consistent with the operation and 
maintenance of the reservoir project 
for the specific purposes of the res-
ervoir project as authorized by law and 
when such use is determined not to be 
contrary to the public interest. The 
plans are prepared and administered by 
the District Engineers, subject to re-
view and approval of the Division Engi-
neers and the Chief of Engineers, in 
close cooperation with other Federal 
agencies and local interests. The views 
and desires of these agencies and local 
interests are obtained normally by con-
ferences with the District Engineers. In 
many cases, public hearings are held by 
the District Engineers at appropriate 
times in the vicinity of the reservoir 
area at which time anyone can express 
his views relative to these plans for 
consideration of the Department of the 
Army. Rules and regulations are pre-
scribed by the Secretary of the Army 
to govern the public use of the res-
ervoir areas in accordance with the law 
as a part of the master plan for rec-
reational and related uses of the res-
ervoir area. These rules and regula-
tions are published in 36 CFR parts 311 
to 326. Licenses and leases are granted 
under the law containing conditions 
and provisions to govern the use of spe-
cific portions of the reservoir area. 
Full information concerning such mat-
ters may be obtained from the District 
Engineer in charge of the reservoir. 
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§ 209.300 Flood control regulations. 

(a) Regulations for the operation and 
maintenance of local flood protection 
works approved by the Secretary of the 
Army under the authority contained in 
Section 3 of the Flood Control Act of 
June 22, 1936, as amended and supple-
mented, are codified as § 208.10 of this 
chapter. These regulations cover condi-
tions normally and regularly required. 
Whenever the regulations are not suffi-
ciently broad to cover the specific 
maintenance and operation require-
ments of a particular project, District 
Engineers will submit through the Di-
vision Engineers recommended addi-
tional regulations needed for that par-
ticular project. Such supplemental reg-
ulations will require approval of the 
Secretary of the Army and will be 
made applicable only to the individual 
project concerned. Local interests will 
be advised of the approved regulations 
for operation and maintenance of local 
flood protection works at the time as-
surances of local cooperation are re-
quested. District Engineers will keep 
informed as to the extent of compli-
ance with approved regulations for op-
eration and maintenance through reg-
ular, periodic inspection of the projects 
concerned and through careful analysis 
of the semiannual reports which the 
operating and maintaining agencies are 
required to submit in accordance with 
the regulations. The District Engi-
neer’s views as to any measures re-
quired to conform to the approved reg-
ulations will be furnished to the agen-
cies responsible. In any case where the 
District Engineer has been unable to 
arrange satisfactory compliance or 
where there is question or disagree-
ment as to the measures required for 
compliance, a report of the cir-
cumstances, together with the rec-
ommendations of the District and Divi-
sion Engineers, will be submitted to 
the Chief of Engineers for consider-
ation. 

(b) Regulations for the use of storage 
allocated for flood control or naviga-
tion at reservoirs constructed wholly 
or in part with Federal funds provided 
on the basis of such purposes, are con-
tained in § 208.16 et seq. of this chapter. 

§ 209.310 Representation of submarine 
cables and pipelines on nautical 
charts. 

(a) The policy of the Corps of Engi-
neers with respect to showing the loca-
tions of submarine cables and pipelines 
on nautical charts published by the 
Corps of Engineers is as follows: 

(1) Within protected waters such as 
harbors, rivers, bays, estuaries or other 
inland waterways the location of sub-
marine cables and pipelines is to be in-
dicated by shaded areas marked ‘‘Pipe-
line area’’ or ‘‘Cable area’’. The extent 
of the limits of the area will be gov-
erned by local conditions but shall in-
clude the immediate area which over-
lies the cable or pipeline. 

(2) Ordinarily, the shaded area on a 
chart which depicts a cable area or 
pipeline area should not exceed 500 feet 
on each side of the location of the cable 
or pipeline except on small scale charts 
where an area of that width would not 
be of sufficient prominence. 

(3) The shaded area will be designated 
‘‘cable area’’ or ‘‘pipeline area’’ as ap-
propriate, but no other information as 
to the character or ownership of the in-
stallation will appear on the chart. 

(b) District engineers will furnish 
copies of all permits issued for sub-
marine cable and pipelines to the Na-
tional Oceanic and Atmospheric Ad-
ministration (NOAA), National Ocean 
Service, ATTN: N/CG222, Rockville, MD 
20852, with his/her recommendation of 
whether or not the installation should 
be shown on NOAA nautical charts. Na-
tional Ocean Service must be notified 
of the commencement and completion 
dates for all permitted activities under 
this section. (Note: Decisions to pub-
lish these cables and pipelines on 
NOAA nautical charts lie solely within 
NOAA’s discretion.) 

[51 FR 45765, Dec. 22, 1986] 

§ 209.315 Public access to navigation 
works. 

While the regulations prescribed by 
the Secretary of the army for various 
navigation improvements usually 
strictly prohibit trespass on Govern-
ment property, those regulations will 
not be construed as prohibiting access 
to navigation works of general public 
interest subject to the following cri-
teria: 
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(a) The public will not be permitted 
in areas where their presence would 
subject themselves or Government op-
erating personnel to serious accident 
hazards. 

(b) The public will not be permitted 
in areas where their presence would 
interfere with any phases of navigation 
operations. 

(c) The public will be given access to 
all areas other than those specified 
under paragraphs (a) and (b) of this sec-
tion, subject only to the normal legal 
requirements with respect to property 
and personal rights. 

§ 209.320 Policy on release of commer-
cial statistics. 

The collection of commercial statis-
tics pertaining to rivers, harbors, and 
waterways, and annual reports thereof 
to Congress, are required by the River 
and Harbor Act of June 23, 1866 (14 
Stat. 70), the act of February 21, 1891 
(26 Stat. 766), the River and Harbor Act 
of June 13, 1902 (32 Stat. 376), the River 
and Harbor Act of July 25, 1912 (37 Stat. 
201), the River and Harbor Act of Sep-
tember 22, 1922 (42 Stat. 1043), and Pub. 
L. No. 16, February 10, 1932 (47 Stat. 42). 
It is the policy of the Department to 
hold in strict confidence any data or 
information which has been furnished 
by shippers and others upon the under-
standing that it will not be disclosed 
and will only be used in the compila-
tion of port or waterway statistics. In 
case Federal or State agencies or local 
interests request other than general in-
formation made permissible hereunder, 
their attention will be called to the 
policy indicated in this section. 

§ 209.325 Navigation lights, aids to 
navigation, navigation charts, and 
related data policy, practices and 
procedure. 

(a) Purpose. This regulation pre-
scribes the policy, practice and proce-
dure to be used by all Corps of Engi-
neers installations and activities in 
connection with aids to navigation, 
chart data, and publication of informa-
tion on Civil Works activities. 

(b) This regulation will be applied by 
all elements of the Corps of Engineers 
with Civil Works responsibilities. 

(c) Reference. Public Law 85–480, Pub-
lication Authority (72 Stat. 279). 

(d) Cooperation with Coast Guard. (1) 
District Engineers will consult with 
the Coast Guard District Commander 
during design of channel and harbor 
improvement projects to discuss the 
aids to navigation requirements and all 
other facets of the projects that in-
volve Coast Guard responsibility. 
Project material furnished direct to 
Coast Guard Commanders will include: 

(i) Information as to the authoriza-
tion by Congress of a project involving 
changes affecting aids, such as channel 
limits, breakwaters, including a copy 
of the project document; 

(ii) The proposed operations on such 
projects during the next fiscal year, to 
be furnished annually on the release of 
the budget estimates; 

(iii) Plans showing the final location 
of the channel limits or structures to 
be furnished at the time work is under-
taken. 

(2) Changes in channel limits affect-
ing navigation aids, made under gen-
eral or specific provisions of the law, 
should be made the subject of a con-
ference with the Coast Guard District 
Commander. He will be promptly in-
formed as to the approval of such 
changes and the probable date of com-
pletion of the work. 

(3) District Engineers will furnish di-
rect to the various Coast Guard Dis-
trict Commanders, for their immediate 
information, any facts which may 
come to their attention in connection 
with their duties which will be of ben-
efit to the Coast Guard in maintaining 
its system of aids to navigation. This 
should include statements as to the 
displacement of or defects in any such 
aids to navigation. 

(4) If work involving harbor or chan-
nel improvements directly affects any 
existing aids to navigation or any 
structures of the Coast Guard, Dis-
tricts Engineers will, when practicable, 
give notice to the Coast Guard District 
Commander sufficiently in advance to 
permit taking such steps as may be 
deemed necessary by the Coast Guard. 
If the Coast Guard District Commander 
specifically requests that the affected 
structure be replaced, the District En-
gineer will inform him of the estimated 
cost and will proceed with the work if 
so authorized by the Chief of Engi-
neers. On completion of the work, the 
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District Engineer will promptly furnish 
the Coast Guard District Commander, 
for settlement, an account of the ex-
pense incurred. 

(e) Navigation Aids of the Corps of En-
gineers. (1) Whenever channel dredging 
or other channel improvements are 
being performed, necessary temporary 
markers, such as ranges and light 
poles, should be installed and main-
tained by the District Engineer pend-
ing the installation of permanent aids 
by the Coast Guard. The Coast Guard 
desires that information regarding aids 
to navigation installed or maintained 
by District Engineers in connection 
with harbor or channel improvement 
be furnished promptly. Such informa-
tion is needed for inclusion in Notice to 
Mariners as published by the Coast 
Guard, and where desirable on the 
charts of the waters concerned. 

(2) District Engineers will notify the 
Coast Guard District Commander in 
every case where aids to navigation for 
marking works of harbor or channel 
improvements are established or dis-
continued. Notice should be given of 
such aids as may be of use or interest 
to general navigation. Notice need not 
be given as to such buoys, lights, or fog 
signals as are of temporary or unim-
portant character, or of importance 
only to the Corps of Engineers. Omit 
also lights or fog signals on ferry slips 
and on piers used only by certain ves-
sels, and stakes, bushes, and barrel 
buoys marking shallow and little-used 
channels. 

(3) In placing aids to navigation in 
connection with harbor or channel im-
provement works, District Engineers 
should see that they do not conflict in 
character or otherwise with other aids 
to navigation in the vicinity. District 
Engineers should confer with the Coast 
Guard District Commander on this sub-
ject. 

(4) The necessary blank forms for re-
porting information regarding Corps of 
Engineers aids will be furnished upon 
request by the Coast Guard District 
Commander. 

(5) It is essential that the Coast 
Guard by furnished with information 
for publication concerning markers in-
stalled by the Corps of Engineers as 
temporary aids to navigation, for new 

improvements, in advance of perma-
nent aids, and also concerning other 
markers that may be established in 
connection with Corps of Engineers op-
erations that may also serve as impor-
tant aids to navigation. Care will be 
exercised to see that all markers estab-
lished are not misleading to general 
navigation and do not interfere with 
aids to navigation estabished by the 
Coast Guard. 

(f) Colors of dredging buoys established 
by Corps of Engineers. (1) In order to dis-
tinguish buoys placed and maintained 
by the Corps of Engineers for dredging 
purposes from aids to navigation 
placed by the Coast Guard, Corps buoys 
will be painted white with the top 2 
feet painted light green. 

(2) If buoys with special markings are 
needed to indicate the different sides of 
the navigable channel, prior arrange-
ments will be made with the Coast 
Guard District Commander having ju-
risdiction. 

(g) Information to be furnished by the 
Corps of Engineers. (1) District Engi-
neers responsible for harbors and wa-
terways shown on charts of the Na-
tional Ocean Survey (NOAA), will re-
port the channel conditions promptly, 
using standard tabular forms, to: 

Director, Defense Mapping Agency, ATTN: 
Hydrographic Center, Washington, D.C. 
20390. 

National Oceanic and Atmospheric Adminis-
tration, ATTN: National Ocean Survey C– 
32, Rockville, Md. 20852. 

Commandant and District Commanders, U.S. 
Coast Guard. 

(2) Channel survey drawings fur-
nished to the Coast Guard are to in-
clude: 

(i) Either NAD 27 or State Plane 
grids. 

(ii) Plots of the positions of aids to 
navigation. 

(iii) Written notations of the coordi-
nates in NAD 27 or State Plane Coordi-
nates of the fixed aids to navigation 
found during the survey. 

(3) The standard tabular forms with 
illustrated data follow: 

(i) For channels 400 feet wide and 
greater (ENG Form 4020–R). 

(ii) For channels 100 to 400 feet wide 
(ENG Form 4021–R). 
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[ llllllll Harbor, llllllll (State)] 

Name of channel Date 
survey 

Project Minimum depths in channel 
entering from seaward 

Feet 
width 

Miles 
length 

Feet 
depth 

Left out-
side 

quarter 
feet 

Mid- 
channel 
for half 
project 
width 
feet 

Right 
outside 
quarter 

feet 

Kings Island Channel .............................................. 3–78 300 1.14 26 24 23 26 
Whitehall Channel ................................................... 3–78 200 1.81 26 27 26 25 

ENG FORM 4021–R (Jul 59) 

(iii) For channels less than 100 feet in 
width, report controlling depths only 
based on at least 80 percent of project 
width, 40 percent on either side of cen-
terline. (The submission of tabular 
forms is not required for channels hav-
ing a project depth less than 10 feet ex-
cept coastal inlets and harbors of ref-
uge.) 

(4) The tabulations of depths should 
be amplified by footnotes or otherwise 
to show clearly and definitely the loca-
tion of controlling shoals, tendency of 
shoals to recur, and all other critical 
information of special value and impor-
tance for safe navigation of the chan-
nel. Reaches of channel not presently 
named should be identified in the tab-
ular form by reference to chartered 
aids or features, or assigned identifying 
names, numbers or letters. For local-
ized irregular project areas where the 
application of the tabular form would 
not be practical, the controlling depth 
based on a safe navigable width will be 
described as well as unusual or critical 
conditions of shoaling. 

(5) The prompt dissemination of the 
latest detailed information concerning 
channel conditions is of utmost impor-
tance, and necessary measures will be 
taken to insure that such information 
is reported without delay simulta-
neously to the U.S. Naval Oceano-
graphic Office, the Coast Guard, the 
National Ocean Survey and Defense 
Mapping Agency. When a dangerous 
shoaling is found during the progress of 
a survey, information thereon will be 
furnished immediately to the above- 
mentioned agencies, so that such infor-
mation may be made available to mari-
ners promptly, and buoys shifted to 
mark the shoal. Descriptions of any 
dredging or other operations in impor-

tant channels in tidal waters—either in 
progress and not already reported, or 
soon to be undertaken—together with a 
statement of the work and expected du-
ration, will also be reported in order 
that Naval and other vessels may be 
warned to look out for dredges and 
other plant, temporary markers and 
lights. 

(6) District Engineers having charge 
of improvements of harbors and water-
ways shown on charts of the Defense 
Mapping Agency or of the National 
Ocean Survey will send to both offices 
promptly, as ascertained for the cor-
rection of such charts, the following in-
formation: Descriptions of changes in 
channel location and depth, or of ob-
structions that may be discovered, 
with such prints and other information 
as may be necessary to permit the ex-
isting charts to be corrected to date. 
All maps should contain sufficient data 
to permit the fixed plane or reference, 
bench marks, base lines, etc., to be de-
termined and located. The survey sta-
tions should be shown and, when no un-
reasonable expenditure of time or labor 
is involved, the map will show one or 
more triangulation station(s) of the 
National Ocean Survey in such a way 
as to facilitate connection of old or 
new work. The source of authority for 
the shoreline and topography should be 
stated on the map. The data supplied 
should indicate what charts are af-
fected. 

(7) When any survey of areas covered 
by charts of the Defense Mapping 
Agency or the National Ocean Survey 
is completed, a print of each tracing 
will be sent direct to both the Defense 
Mapping Agency and the National 
Ocean Survey. It is not necessary that 
tracings be fully complete as to form 
and title when such prints are made. 
An informal manuscript title marked 
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‘‘Advance Sheets’’, and containing a 
description sufficient to identify the 
locality and to identify the source of 
the map, will be sufficient. 

(8) Information relative to the im-
provement of harbors and waterways 
such as dredging operations, and pre-
cautions rendered necessary due to the 
presence of dredging or other plant 
will, when considered necessary, be 
brought to the attention of vessel own-
ers or operators regularly using the 
waterway. This will be done through 
issuing bulletins or notices by District 
Engineers. 

(h) Special Reports. Changes affecting 
navigation will be made promptly 
whenever information of immediate 
concern to navigation becomes known. 
Items of information especially desired 
are channel conditions as revealed by 
surveys, changes in channel conditions, 
either by natural causes or by dredging 
or other work, changes in approved 
projects for improvement with state-
ments of results expected from pro-
posed operations, descriptions of pro-
posed dredging or other Federal work 
of improvement such as breakwater, 
pier, and revetment construction or al-
terations, descriptions of proposed or 
completed municipal or private im-
provements in or affecting navigable 
waters. Additional items of informa-
tion desired are descriptions of wrecks, 
uncharted shoals, and other obstruc-
tions to navigation and particulars as 
to proposed or completed removal of 
same, changes in buoys or lights, erec-
tion of new, or changes in existing 
bridges, new or revised Federal or local 
rules and regulations for harbors and 
channels, and establishment or exist-
ence of danger areas in navigable wa-
ters. Reproductions of drawings or 
sketches which will be helpful in inter-
preting the data shall accompany the 
reports. The reports will not be limited 
to a reference to an accompanying 
drawing or sketch, but will contain a 
complete description in form suitable 
for publication in notices to mariners 
and the monthly supplements to the 
U.S. Coast Pilot. In this respect, the 
reports will provide enough informa-
tion that a single notification to navi-
gational interests will suffice. In the 
case of dredging or construction work, 
the bare statement that work will com-

mence or has commenced on a certain 
date is insufficient. All additional in-
formation possible, such as probable 
duration of operations and object of 
work, will be given—the latter in the 
case of dredging being such data as the 
area to be covered and the depth ex-
pected to be provided. The reports re-
quired by this paragraph will be identi-
fied by reference to the appropriate En-
gineer Manual or regulation and will be 
numbered consecutively by each Dis-
trict during the calendar year, starting 
with number 1 at the beginning of each 
year. 

(i) Information pamphlets, maps, bro-
chures and other material. (1) Pub. L. 85– 
480, approved 2 July 1958, authorizes 
the Chief of Engineers to publish infor-
mation pamphlets, maps, brochures, 
and other material on river and harbor, 
flood control, and other Civil Works ac-
tivities, including related public park 
and recreation facilities under his ju-
risdiction, as he may deem to be of 
value to the general public. 

(2) This Public Law authorizes the 
Chief of Engineers to provide for the 
sale of any of the material prepared 
under authority of the act—and of pub-
lications, charts, or other material pre-
pared under his direction pursuant to 
other legislative authorization or ap-
propriation, and to charge therefor a 
sum of not less than the cost of repro-
duction. 

(3) District Engineers are authorized 
to publish the material covered in 
paragraph 8a above, and to sell such 
material. Except for material specifi-
cally prepared for free distribution to 
the general public, the charges for such 
other published information will be not 
less than the cost of its reproduction. 

(4) Condition survey maps or charts, 
sold or otherwise distributed to the 
public, showing depths will specifically 
state the date or dates that the surveys 
were made. They shall also have the 
following notation printed or stamped 
thereon: 

‘‘The information depicted on this 
map represents the results of surveys 
made on the dates indicated and can 
only be considered as indicating the 
general conditions existing at that 
time.’’ 

[43 FR 19661, May 8, 1978] 
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§ 209.335 Publication. 
(a) Section 4 of the Administrative 

Procedure Act requires publication of 
general notice of proposed rule making 
in the FEDERAL REGISTER (unless all 
persons subject thereto are named and 
either personally served or otherwise 
have actual notice thereof in accord-
ance with law), except to the extent 
that there is involved: (1) Any mili-
tary, naval, or foreign affairs function 
of the United States or (2) any matter 
relating to agency management or per-
sonnel or to public property, loans, 
grants, benefits, or contracts. Except 
where notice of hearing is required by 
statute, this requirement does not 
apply to interpretative rules, general 
statements of policy, rules of agency 
organization, procedure, or practice, or 
in any situation in which the agency 
for good cause finds (and incorporates 
the finding and a brief statement of the 
reasons therefor in the rules issued) 
that notice and public procedure there-
on are impracticable, unnecessary, or 
contrary to the public interest. 

(b) General notice of proposed rule 
making published in accordance with 
the above will include: (1) A statement 
of the time, place, and nature of public 
rule making proceedings; (2) reference 
to the authority under which the rule 
is proposed; and (3) either the terms or 
substance of the proposed rule or a de-
scription of the subjects and issues in-
volved. 

§ 209.340 Laboratory investigations 
and materials testing. 

(a) Purpose. The purpose of this sec-
tion is to define and establish policies 
and procedures applicable to the per-
formance of investigations and tests at 
Corps of Engineers laboratory installa-
tions for other governmental agencies 
and private organizations. 

(b) Applicability. This regulation ap-
plies to Corps of Engineers Divisions 
and Districts operating soils, concrete, 
water quality and hydraulic labora-
tories, and to the Inter-Agency Sedi-
mentation Project. 

(c) References. (1) AR 37–20. 
(2) AR 37–27. 
(3) ER 1–1–6. 
(4) ER 10–1–3, Appendix XIII. 
(5) ER 1110–1–8100. 
(6) ER 1140–2–303. 

(d) Policy. Subject to the authority 
limitations contained in paragraph (f) 
of this section, laboratory investiga-
tions and materials testing may be per-
formed for other agencies of the Fed-
eral Government, State and local units 
of government, foreign governments 
and private firms under the following 
conditions: 

(1) The work will be performed on a 
cost reimbursable basis. 

(2) Work may be performed for State 
and local units of government, foreign 
governments or private firms only 
when it is firmly established that pri-
vate commerical laboratory facilities 
capable of performing such work are 
not available, or because of location or 
for other reasons it is clearly imprac-
tical to utilize such private 
commerical laboratory services. The 
requesting entity must further certify 
that such services cannot be procured 
reasonably and expeditiously through 
ordinary business channels. 

(3) Performance of the work will not 
interfere with provisions of services es-
sential to the mission of the Corps. 

(4) Performance of the work will not 
require an increase in the permanent 
staff of the facility. 

(5) Performance of the work will not 
require expansion of normal facilities. 

(6) The work is within the scope of 
authorized activities of the laboratory 
at which the work is to be performed. 

(7) Performance of the work will not 
be adverse to the public interest. 

(8) Prior to undertaking laboratory 
investigations or materials testing for 
private firms, written certification will 
be obtained from such firms stating 
that the results of the work will not be 
used in litigation or for promotional 
purposes. 

(e) Terms of providing reimbursement 
for work performed—(1) Federal agencies. 
Reimbursement for work for the De-
partment of Defense, the Department 
of the Army, and other Federal Agen-
cies will be in accordance with the pro-
cedures prescribed in AR 37–27. 

(2) State and local units of Government. 
Funds to cover the total estimated cost 
of the work or an initial increment of 
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the esitmated cost based on an ap-
proved schedule of payment will be de-
posited with the installation per-
forming the work before any obliga-
tions or expenses in connection with 
the work are incurred; and when funds 
are being deposited on an approved 
schedule no obligations or expenses 
will be incurred in connection with the 
work in excess of funds on deposit. 

(3) Private concerns and foreign govern-
ments. Funds will be deposited in ad-
vance of the work as required in para-
graph (e)(2) of this section. Charges 
shall include a surcharge of 15 percent 
of all applicable costs, except under the 
following conditions. 

(i) When the final product will di-
rectly contribute to a specific plan-
ning, design, or construction activity 
which derives its principal support 
from Federal funds in the form of a 
grant or otherwise. 

(ii) Where an exception is granted 
based on a direct benefit to the Govern-
ment. Adequate justification, outlining 
the direct benefits which are expected 
to accrue to the Government, will be 
forwarded to HQDA (DAEN-CWE-DC) 
Washington, DC 20314, for review and 
approval prior to deletion of the sur-
charge. 

(f) Authority. The following delega-
tions of authority to perform labora-
tory investigations and materials test-
ing apply. 

(1) Division materials laboratories. Divi-
sion Engineers are delegated the au-
thority to approve laboratory work for 
Federal, State and local units of gov-
ernment when the total estimated cost 
of each investigation or test project is 
$15,000 or less. Division Engineers are 
also delegated the authority to approve 
laboratory work for private firms and 
foreign Governments when the total es-
timated cost of each investigation or 
test project is $5,000 or less. Approval is 
required when the estimated or actual 
costs exceed those delegations of au-
thority. Requests for approval shall be 
addressed to DAEN-CWE-DC. 

(2) Hydraulic laboratories. Division En-
gineers and District Engineers oper-
ating hydraulic laboratories or hydrau-
lic model laboratories are delegated 
the authority to approve laboratory 
work for others within the same limi-
tations and in accordance with the 

same procedures as apply to Division 
Materials Laboratories. 

(3) Inter-Agency Sedimentation Project, 
St. Anthony Falls Laboratory, University 
of Minnesota, Minneapolis, Minnesota. 
The District Engineer, St. Paul is au-
thorized to perform work required in 
procurement, testing and calibration of 
specialized sediment sampling equip-
ment developed at the Inter-Agency 
Sedimentation Project. Equipment of 
this nature will be made available to 
Federal, State and local governmental 
agencies at cost. The District Engi-
neer, St. Paul, is also authorized to ap-
prove the performance of testing and 
calibration work for U.S. private firms 
that fabricate this specialized equip-
ment for commercial sale when the es-
timated cost for services of Corps per-
sonnel is $5,000 or less for a single 
order. Approval is required when the 
estimated single order cost for a pri-
vate firm exceeds $5,000 and when the 
total cost of work during a fiscal year 
for any one private firm exceeds 
$15,000. Requests for approval shall be 
addressed to HQDA (DAEN-CWE-HY) 
Washington, DC 20314. 

(g) Reports of testing results. Final re-
ports of results will be submitted in ac-
cordance with instructions provided by 
the sponsoring organization, with two 
copies to HDQA (DAEN-CWE-DC) 
Washington, DC 20314. 

Copies of reports of scientific or tech-
nical activities will be transmitted to 
the Defense Documentation Center as 
required by AR 70–31. (RCS OSD–1366) 

(Sec. 3012, 70A Stat 157; 10 U.S.C. 3012) 

[44 FR 50338, Aug. 28, 1979] 

§ 209.345 Water resource policies and 
authorities. 

REIMBURSEMENT FOR ADVANCE NON- 
FEDERAL PARTICIPATION IN CIVIL 
WORKS PROJECTS 

(a) Purpose. This regulation gives 
general instructions on use of section 
215 of the Flood Control Act of 1968 
(Pub. L. 90–483) to reimburse a non- 
Federal public body for construction of 
part of an authorized Federal project, 
part of an authorized Federal project. 
It establishes general policies, outlines 
procedures to be followed in reaching 

VerDate Aug<31>2005 00:04 Aug 16, 2006 Jkt 208130 PO 00000 Frm 00171 Fmt 8010 Sfmt 8010 Y:\SGML\208130.XXX 208130



162 

33 CFR Ch. II (7–1–06 Edition) § 209.345 

an agreement with an eligible non-Fed-
eral entity, and provides guidance on 
the provisions of such an agreement. 
All authorized projects are subject to 
this Act and regulation. 

(b) Applicability. This regulation ap-
plies to all field operating agencies 
having Civil Works responsibilities. 

(c) References. (1) Section 215, FCA of 
1968 (Pub. L. 90–483, 42 U.S.C. 1962d–5a.). 
(APP A, this regulation). 

(2) Senate Document No. 10, 90th 
Congress, 1st Session, ‘‘Study of Fed-
eral Reimbursement Policy for Work 
by States and other Non-Federal Enti-
ties on Authorized Water Resources 
Projects.’’ 

(3) Section 221, FCA of 1970 (Pub. L. 
91–611, 42 U.S.C. 1962d–5b). 

(4) ER 405–2–680. 
(5) ER 1140–2–301. 
(6) ER 1180–1–1, (para. A–310, App. A). 
(d) General policy. (1) The specific 

limitations put upon the allotment of 
funds authorized by section 215 indi-
cate that only limited use should be 
made of the authority. It will, there-
fore, be Corps of Engineers policy to re-
strict the use of this authority to cases 
that meet all of the following condi-
tions: 

(i) The work, even if the Federal Gov-
ernment does not complete the author-
ized project, will be separately useful 
or will be an integral part of a larger 
non-Federal undertaking that is sepa-
rately useful; 

(ii) The work done by the non-Fed-
eral entity will not create a potential 
hazard; 

(iii) Approval of the proposal will be 
in the general public interest; 

(iv) Only work commenced after 
project authorization and execution of 
an agreement pursuant to this Regula-
tion will be eligible for reimbursement 
or credit; 

(v) Proposed reimbursement will not 
exceed the amount that the District 
Engineer considers a reasonable esti-
mate of the reduction in Federal ex-
penditures resulting from construction 
of the project component by the non- 
Federal entity. 

(2) Before finally approving any 
agreement under section 215, the Chief 
of Engineers will inform the Secretary 
of the Army and the Chairman (Senate 
and House), Subcommittee on Public 

Works, Committee on Appropriations 
of the proposed arrangements. The 
Chief of Engineers will not sign an 
agreement until Secretarial and Com-
mittee concurrences are obtained. 

(3) Section 215 authority will not be 
used where it might appear to cir-
cumvent the intent of Congress. It will 
not, for example, be used to initiate 
work on projects to which Congres-
sional committees have indicated gen-
eral opposition or refused to provide re-
quested funds, or to accelerate portions 
of work on which construction has al-
ready been commenced by the Federal 
Government. 

(4) Section 215(f) authorizes a specific 
allotment of funds to reimburse non- 
Federal entities for work accomplished 
under the Section. No allotment has 
been established, nor is one proposed at 
this time. Until one is, and firm proce-
dures are established, any agreement 
with a non-Federal entity shall call for 
reimbursement, or for credit against 
required contributions, only when con-
struction funds for the Federal project 
which incorporates the part con-
structed by the non-Federal entity are 
appropriated and allocated. 

(5) The non-Federal entity will nor-
mally be required to develop the design 
memorandum, engineering plans, and 
specifications for the work it proposes 
to undertake. Subject to policies estab-
lished in ER 1140–2–301, as modified in 
paragraph (e)(2) of this section, the 
District Engineer may provide engi-
neering services with funds advanced 
by the non-Federal entity if he deter-
mines it to be impracticable for the en-
tity to obtain the services elsewhere. 
Non-Federal engineering and overhead 
costs for the part of the Federal project 
that the non-Federal entity proposes to 
construct will be part of the reimburse-
ment agreement. 

(6) The agreement shall include local 
cooperation items required by the 
project authorization and by Section 
221, FCA of 1970. 

(7) Reimbursement of non-Federal 
work under Section 215 is not applica-
ble to small projects authorized under 
the general authority of Section 107, 
Pub. L. 86–645, as amended. (33 U.S.C. 
577); Section 205, Pub. L. 858, 80th Con-
gress, as amended, (33 U.S.C. 701s); and 
Section 103, Pub. L. 87–874, as amended, 
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(33 U.S.C. 426g); and Section 14, Pub. L. 
79–526 (33 U.S.C. 701r). 

(e) Procedures. (1) Non-Federal enti-
ties desiring reimbursement under Sec-
tion 215 for constructing part of an au-
thorized Federal project should confer 
with the District Engineer and submit 
a written proposal to him. This pro-
posal will form the basis for con-
sulting, as needed, with OCE and for 
deciding whether the proposal meets 
the policy criteria of paragraph (d) of 
this section, and whether to continue 
under the procedures below and what 
sequence to follow. 

(2) If Federal preconstruction plan-
ning funds are not available to the 
project and it is considered impractical 
for the non-Federal entity to prepare a 
partial design memorandum and/or 
plans and specifications, the draft 
agreement may propose that this work 
be accomplished by the Corps of Engi-
neers through an advance of non-Fed-
eral funds for this purpose. Certain ad-
vances of funds will be necessary, in 
any event, to cover other costs which 
are required on the part of the Corps of 
Engineers. Paragraph 11 of ER 1140–2– 
301 requires that requests to the Appro-
priations Committees for approval of 
advances of funds should normally be 
submitted to the Committees by non- 
Federal interests outside of Corps of 
Engineers channels. An exception to 
this procedure will be made in the case 
of Section 215 proposals in that the re-
quest for approval of advances will be 
made a part of the request to the com-
mittees for approval of the overall ar-
rangement referred to in paragraph 
(d)(2) of this section. Thus, proposed 
advances of funds for the following pur-
poses will be clearly set forth in the 
draft agreement: (i) Preparation of a 
partial design memorandum and/or 
plans and specifications (ii) corps re-
view of design scheduled for accom-
plishment by local interests, and (iii) 
periodic and final inspections. 

(3) The District Engineer will submit 
for review an unsigned draft agreement 
to OCE. All agreements will be pre-
pared for the signature of the Chief of 
Engineers. 

(4) The District Engineer will be noti-
fied of any changes in the draft agree-
ment that the Chief of Engineers may 
require, and will negotiate a final 

agreement with the non-Federal enti-
ty. After signature of the agreement by 
the non-Federal entity, the District 
Engineer will forward three copies to 
HQDA (DAEN-CWO-C) WASH DC 20314, 
for signature by the Chief of Engineers. 

(5) Upon receipt from OCE of the full 
executed agreement, the District Engi-
neer will transmit the signed agree-
ment to the non-Federal entity. 

(6) The Division Engineer will review 
the (partial) design memorandum, and, 
if it meets the relevant criteria in 
paragraph (d)(1) of this section, will 
submit it to OCE with the rec-
ommendations on whether or not the 
work may proceed subject to reim-
bursement under the agreement. 

(7) The Division Engineer will ap-
prove plans and specifications. 

(8) The non-Federal entity will award 
contract. 

(9) The District Engineer will con-
duct periodic and final inspections. 

(10) Upon completion of the local 
work, the District Engineer will certify 
the cost data, and that performance 
has been in accordance with the agree-
ment. 

(f) Agreements. Agreements under 
Section 215 should follow the general 
format presented in paragraph (c)(6) of 
this section, adapted as warranted by 
the specific case. Each agreement 
shall: 

(1) Expire 3 years after the date of 
execution if the non-Federal entity has 
not commenced the work contemplated 
by the agreement. 

(2) State the time allowed for com-
pletion of the work. A reasonable time 
shall be allowed, but normally not over 
2 construction seasons. 

(3) Fully describe the work to be ac-
complished by the non-Federal entity 
and specify the manner in which it will 
be carried out. 

(4) The agreement will specify that 
reimbursement by the Federal Govern-
ment will not exceed $1,000,000. 

(5) Provide for necessary review of 
designs, plans, and specifications, by 
the District Engineer. 

(6) Provide for examination and re-
view of proposed contracts and for in-
spection of the work by the District 
Engineer for conformance with the 
terms of the agreement. 
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(7) State fully the basis on which re-
imbursement or credit shall be deter-
mined, and provide for the final adjust-
ment when the balance of the Federal 
project is constructed. If the improve-
ment proposed by the non-Federal enti-
ty includes work that will not become 
a part of the Federal project, the 
means of determining the part eligible 
for reimbursement shall be fully de-
fined. 

(8) State that such reimbursement 
shall depend upon appropriation of 
funds applicable to the project and 
shall not take precedence over other 
pending projects of higher priority. 

(9) Specify that reimbursement or 
credit for non-Federal work shall apply 
only to that work undertaken after 
execution of the agreement. The term 
‘‘work’’ shall include advance engineer-
ing and design as well as actual con-
struction. 

(10) State that the agreement is not 
to be construed as committing the 
United States to reimbursement if the 
Federal project is not undertaken, or if 
the Federal project should be modified 
in such a way that the work performed 
by the non-Federal entity does not con-
stitute a part thereof. 

(11) Contain applicable equal employ-
ment clauses from Armed Services Pro-
curement Regulations. 

(g) Nature and amount of reimburse-
ment. (1) The non-Federal entity may 
be reimbursed by a payment of cash, 
or, preferably, by reductions in any 
non-Federal contribution to the Fed-
eral project that may have been re-
quired by the legislation authorizing 
it, or by a combination of cash and 
such reductions. 

(2) The amount of reimbursement 
shall equal the approved expenditures 
made by the non-Federal entity for 
work that would have been accom-
plished at Federal expense if the entire 
project were carried out by the Corps 
of Engineers, and as covered in the 
agreement under paragraphs (f) (7) and 
(10) of this section. The amount of re-
imbursement will not exceed, however, 
the amount that the District Engineer 
finds to be a reasonable estimate of the 
reduction in Federal expenditure re-
sulting from construction by the non- 
Federal entity. 

APPENDIX A TO PART 209—PUBLIC LAW 
90–483, 90TH CONGRESS, S. 3710, AU-
GUST 13, 1968 

An act authorizing the construction, re-
pair, and preservation of certain public 
works on rivers and harbors for navigation, 
flood control, and for other purpose. (82 Stat. 
731). 

* * * * * 

Sec. 215. (a) The Secretary of the Army, 
acting through the Chief of Engineers, may, 
when he determines it to be in the public in-
terest, enter into agreement providing for re-
imbursement to States or political subdivi-
sions thereof for work to be performed by 
such non-Federal public bodies at water re-
sources development projects authorized for 
construction under the Secretary of the 
Army and the supervision of the Chief of En-
gineers. Such agreements may provide for re-
imbursement of installation costs incurred 
by such entities or an equivalent reduction 
in the contributions they would otherwise be 
required to make, or in appropriate cases, for 
a combination thereof. The amount of Fed-
eral reimbursement, including reductions in 
contributions, for a single project shall not 
exceed $1,000,000. 

(b) Agreements entered into pursuant to 
this section shall (1) fully describe the work 
to be accomplished by the non-Federal pub-
lic body, and be accompanied by an engineer-
ing plan if necessary therefor; (2) specify the 
manner in which such work shall be carried 
out; (3) provide for necessary review of de-
sign and plans, and inspection of the work by 
the Chief of Engineers or his designee; (4) 
state the basis on which the amount of reim-
bursement shall be determined; (5) state that 
such reimbursement shall be dependent upon 
the appropriation of funds applicable thereto 
or funds available therefor, and shall not 
take precedence over other pending projects 
of higher priority for improvements; and (6) 
specify that reimbursement or credit for 
non-Federal installation expenditures shall 
apply only to work undertaken or Federal 
projects after project authorization and exe-
cution of the agreement, and does not apply 
retroactively to past non-Federal work. Each 
such agreement shall expire three years after 
the date on which it is executed if the work 
to be undertaken by the non-Federal public 
body has not commenced before the expira-
tion of that period. The time allowed for 
completion of the work will be determined 
by the Secretary of the Army, acting 
through the Chief of Engineers, and stated in 
the agreement. 

(c) No reimbursement shall be made, and 
no expenditure shall be credited, pursuant to 
this section, unless and until the Chief of En-
gineers or his designee, has certified that the 
work for which reimbursement or credit is 
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requested has been performed in accordance 
with the agreement. 

(d) Reimbursement for work commenced 
by non-Federal public bodies no later than 
one year after enactment of this section, to 
carry out or assist in carrying out projects 
for beach erosion control, may be made in 
accordance with the provisions of section 2 
of the Act of August 13, 1946, as amended (33 
U.S.C. 426f). Reimbursement for such work 
may, as an alternative, be made in accord-
ance with the provisions of this section, pro-
vided that agreement required herein shall 
have been executed prior to commencement 
of the work. Expenditures for projects for 
beach erosion control commenced by non- 
Federal public bodies subsequent to one year 
after enactment of this section may be reim-
bursed by the Secretary of the Army, acting 
through the Chief of Engineers, only in ac-
cordance with the provisions of this section. 

(e) This section shall not be construed (1) 
as authorizing the United States to assume 
any responsibilities placed upon a non-Fed-
eral body by the conditions of project au-
thorization, or (2) as committing the United 
State to reimburse non-Federal interests if 
the Federal project is not undertaken or is 
modified so as to make the work performed 
by the non-Federal Public body no longer ap-
plicable. 

(f) The Secretary of the Army is authorized 
to allot from any appropriations hereafter 
made for civil works not to exceed $10,000,000 
for any one fiscal year to carry out the pro-
visions of this section. This limitation does 
not include specific project authorizations 
providing for reimbursement. 

* * * * * 

[42 FR 24050, May 12, 1977] 

PART 210—PROCUREMENT ACTIVI-
TIES OF THE CORPS OF ENGI-
NEERS 

Sec. 
210.1 Advance notice to prospective bidders. 
210.2 Notice of award. 
210.3 Notice to proceed. 
210.4 Rules of the Corps of Engineers Board 

of Contract Appeals for cases not subject 
to the Contract Disputes Act of 1978. 

210.5 Rules of the Corps of Engineers Board 
of Contract Appeals for cases subject to 
the Contract Disputes Act of 1978. 

AUTHORITY: Secs. 2301–2314, 3012, 70A Stat. 
127–133, 157; 10 U.S.C. 2301–2314, 3012. 

§ 210.1 Advance notice to prospective 
bidders. 

In connection with all construction 
contracts estimated to cost $100,000 or 

more for which an invitation is sched-
uled to be issued, an advance notice to 
prospective bidders will be prepared 
sufficiently in advance of the actual 
issuance of the invitation to stimulate 
interest on the part of the greatest pos-
sible number of contractors. Advance 
notices may also be prepared on 
projects estimated to cost less than 
$100,000 and for supplies where consid-
ered desirable. ENG Form 3132–R or 
ENG Form 3133–R [set out in para-
graphs 205 and 206, Appendix A, Engi-
neer Contract Instructions (ER 1180–1– 
1)] will be used to send advance notices 
to prospective bidders. Lengthy notices 
may be reproduced and mailed using 
ENG Form 3133–R as a foldover wrapper 
fastened with a wire staple. Advance 
notices will contain the information 
required by ENG Form 3132–R, but ad-
ditional information may be added as 
appropriate. The advance notices will: 

(a) Describe the proposed work in suf-
ficient detail to permit prospective 
general contractors, subcontractors 
and suppliers to determine reasonably 
whether the work is of a nature and 
volume to warrant their buying plans; 

(b) Specify the date by which bidders 
should return the request card in order 
to receive a complete bid set; 

(c) State the various locations (of-
fices) where plans will be on public dis-
play, available for inspection without 
charge; and 

(d) Include for construction contracts 
a statement as to the approximate 
value of the proposed construction. 
That statement of value shall be in in-
crements as follows: (1) Less than 
$25,000; (2) the nearest multiple of 
$25,000 up to $100,000; (3) the nearest 
multiple of $100,000 from $100,000 to $1 
million; (4) the nearest multiple of 
$500,000 for from $1 million to $10 mil-
lion; (5) over $10 million for all projects 
of greater estimated value. 

Information on several projects for 
which invitations are scheduled to be 
issued may be grouped in one advance 
notice provided that information on 
any project or projects is not unduly 
delayed in order to be grouped with 
others. When an advance notice is used 
to circularize bidders, copies of the in-
vitation, when issued, will be furnished 
only to those prospective bidders who 
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